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TUITION TAX CREDITSAND PAYMENTSTO

SCHOOL DISTRICTS

2002 GENERAL SESSION
STATE OF UTAH
Sponsor: D. ChrisButtars

Thisact modifies Cor porate Franchise and Income Taxes and the I ndividual Income Tax Act
to provide for nonrefundabletax creditsfor contributions made to a scholar ship granting
organization to be used for tuition grantsfor a qualifying student to attend a private school,
and nonrefundable tax creditsfor amounts paid for tuition to a private school on behalf of
a qualifying student. The act provides definitions and establishes procedures and
requirementsfor administering the tax credits. The act requires private schoolsto make
certain reportsto the State Board of Education, authorizes certain paymentsto be made by
the State Board of Education to a student's school district of residency under certain
circumstances, and grantsrulemaking authority to the State Board of Education. Thisact
takes effect on May 6, 2002, and providesthat certain sections have retr ospective operation
for taxable yearsbeginning on or after January 1, 2002.
This act affects sections of Utah Code Annotated 1953 as follows:
ENACTS:

53A-2-214, Utah Code Annotated 1953

59-7-615, Utah Code Annotated 1953

59-7-616, Utah Code Annotated 1953

59-10-135, Utah Code Annotated 1953

59-10-136, Utah Code Annotated 1953
Be it enacted by the Legidlature of the state of Utah:

Section 1. Section 53A-2-214 is enacted to read:

53A-2-214. Payment to school district of residence for designated qualifying students
enrolled in private schools -- Definitions.
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(1) Asusedin this section:
(a) "Designated qualifying student” means a qualifying student whose name islisted on:

(i) _areceipt issued by a private school to a scholarship granting organization during the

12-month period beginning on the October 1 of the year immediately preceding the October 1
described in Subsection (2)(a) in accordance with:

(A) Section 59-7-615; or

(B) Section 59-10-135; or

(ii) aschoodl tuition certificate issued by a private school to a taxpayer during the 12-month

period beginning on the October 1 of the year immediately preceding the October 1 described in

Subsection (2)(a) in accordance with:
(A) Section 59-7-616; or
(B) Section 59-10-136.
(b) "Private school" is as defined in Section 59-7-615.
(€) "Qualifying student" is as defined in Section 59-7-615.
(d) "Release of information form™ means aform developed by a private school that:

(i) is signed by a parent of a qualifying student: and

(ii) statesin writing:

(A) the date the parent signs the form;

(B)_the name of the qualifying student;
(C) the Social Security number of the qualifying student;
(D) the qualifying student's district of residence; and

(E) that the parent grants consent to the release of the information:
(1) _described in Subsections (1)(d)(ii)(A) through (D) to the State Board of Education or
arepresentative of the State Board of Education for purposes of making the report required by this

section; and

(1) _described in Subsections (1)(d)(ii)(A) and (B) to ataxpayer to whom a private school

issues a school tuition certificate in accordance with Section 59-7-616 or 59-10-136 for the

purpose of allowing the taxpayer to claim atax credit under Section 59-7-616 or 59-10-136.

(e) "School district of residence” is as defined in Section 59-7-615.

(f) "Vaue of the weighted pupil unit on October 1" means the dollar amount specified in
Subsection 53A-17a-103(1):
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(i) _before multiplying that dollar amount by the number of weighted pupil units for each

schooal district; and

(ii) _on the October 1 described in Subsection (2)(a) of the year the private school makes

the report required by this section.

(2) (8) Beginning on November 1, 2003, each private school in the state shall report only

the following information to the State Board of Education on or before November 1 of each vear:

(i) _the name of each designated qualifying student enrolled in the private school as of
October 1 of that year;
(ii) the social security number of each designated qualifying student enrolled in the private

school as of October 1 of that year; and

(iii) _the school district of residence of each designated qualifying student enrolled in the

private school as of October 1 of that year.

(b) The report required by Subsection (2)(a) shall be made on aform:

(i) developed by the State Board of Education;

(ii) provided by the State Board of Education to a private school at the request of the
private school; and

(iii) that may only require the private school to report the information required by
Subsection (2)(a).

(3) (a) Subject to Subsection (6), for fiscal years beginning on or after fiscal year 2003-04,
for each designated qualifying student the State Board of Education shall distribute to a school
district of residence of the designated qualifying student an amount not to exceed the |esser of:

(i) $1,000:; or

(i) the product of:

(A) the value of the weighted pupil unit on October 1; and

(B) .5

(b) The State Board of Education shall in making the distributions required by Subsection
(3)(a) use the procedures that are substantially similar to the procedures established in Chapter 17a,
Minimum School Program Act, for making distributions to provide for the minimum school
program.

(4) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
State Board of Education shall make rules:
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(a)_subject to Subsection (4)(b), establishing procedures and requirements for making the
distributions required by Subsection (3)(a); and
(b) for yearsfor which areport is made in accordance with Subsection (2), requiring

enrollment of designated qualifying students in private schools to be determined on the basis of

the information contained in the report required by Subsection (2)(a).

(5) A school district may not receive an amount that exceeds the amount cal culated under

Subsection (3)(a) per vear for adesignated qualifying student, regardless of the number of times

that designated qualifying student's name was listed on:
(a) areceipt described in Subsection (1)(a)(i); or
(b) aschoal tuition certificate described in Subsection (1)(2)(ii).
(6) (a) A school district of residence may receive an amount not to exceed the amount

described in Subsection (3)(a) for each designated qualifying student only to the extent the

Legisature makes an appropriation to the State Board of Education to fund the distributions.

(b) If the L egislature makes an appropriation in accordance with Subsection (6)(a) that
does not alow the State Board of Education to distribute the full amount allowed by Subsection
(3), the State Board of Education shall on a pro rata basis reduce the distributions made to each
school district of residence under Subsection (3)(a).

Section 2. Section 59-7-615 is enacted to read:

59-7-615. Tax credit for contributionsto scholarship granting organizations --

Definitions.
(1) Asusedin this section:
(a) "Parent" means arelationship described in Section 59-10-108.1.
(b) (i) "Private school" means an elementary or secondary school within this state that:

(A) providesinstruction for one or more grades kindergarten through 12;

(B) is not subject to the control and supervision of the State Board of Education in
accordance with Section 53A-1-401; and
(C) satisfies the requirements of Title 53A, Chapter 11, Part 1, Compulsory Education

Reguirements.
(ii) "Private school" does not include a home schoal.

(c) "Qualifying student" means an individual:

(i) whoisenrolled at a private school as afull-time student as determined by the private
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121 school;

122 (ii) who will be under 21 years of age on the last day of the school year as determined by
123  the private school;

124 (iii) who meets one or more of the following criteria:

125 (A) theindividual was born on or after September 1, 1996;

126 (B) theindividual was not enrolled at a private school on February 1, 2002; or

127 (C) thetota federal adjusted grossincome of al of the individuals who may claim the

128 individual described in Subsections (1)(c)(i) and (ii) as a dependent on those individuals federal
129 individual income tax return is $30,000 or less for the taxable year immediately preceding the

130 current taxable year; and

131 (iv) for which the private school described in Subsection (1)(c)(ii) has on file arelease of

132  information form.

133 (d) "Release of information form" is as defined in Section 53A-2-214.

134 (€) "Scholarship granting organization" means an organization that:

135 (i) isexempt from taxation under Section 501(c)(3), Internal Revenue Code;

136 (ii) subject to Subsections (1)(€)(iii) and (iv):

137 (A) expends at least 95% of each contribution the organization receives for which a tax

138 creditis allowed in accordance with this section:

139 (1) _to make tuition grants to qualifying students to attend private schoolsin this state; and

140 (1) within a 12-month period after the day on which the organization receives the

141  contribution; and

142 (B) for each tuition grant the organization makes in accordance with Subsection

143  (D)(e)(ii)(A), obtains from the private school areceipt listing in writing the amount of the tuition

144  grant;
145 (iii) _from contributions for which the organization issues awritten statement in accordance

146  with Subsection (4) does not issue one or more tuition grants to a qualifying student the sum of

147  whichin any 12-month period exceeds the greater of:

148 (A) $2,116; or
149 (B) the value of the weighted pupil unit on the first day of the 12-month period; and
150 (iv) alows aqualifying student receiving a tuition grant from the organization to attend

151 any private school in this state as determined by a parent of the qualifying student.
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(f) "School district of residence" is as described in Sections 53A-2-201 and 53A-2-202.

(g) "Value of the weighted pupil unit on the first day of the 12-month period" means the
dollar amount specified in Subsection 53A-17a-103(1):

(i) before multiplying that dollar amount by the number of weighted pupil units for each

school district; and
(ii) on thefirst day of the 12-month period described in Subsection (1)(e)(iii).
(2) For taxable years beginning on or after January 1, 2002, ataxpayer may claim a

nonrefundabl e tax credit against the taxes imposed by this chapter as provided in this section for

amounts the taxpayer contributes during a taxable year to a scholarship granting organization.

(3) Thetax credit provided for in this section may not be carried forward or carried back.

(4) A scholarship granting organization shall within 30 days after the day on which a

taxpayer seeking atax credit under this section makes a contribution to the scholarship granting

organization, provide to the taxpayer a written statement:

(a) _certifying that the scholarship granting organization is a scholarship granting

organization; and

(b) listing the amount of the contribution.

Section 3. Section 59-7-616 is enacted to read:

59-7-616. Nonrefundable tuition tax credit -- Definitions.

(1) Asusedin this section:

(@) "Parent" is as defined in Section 59-7-615.

(b) "Private school" is as defined in Section 59-7-615.

(c) "Qualifying student" is as defined in Section 59-7-615.

(d) "Release of information form" is as defined in Section 59-2-214.
(e) "School district of residence” is as defined in Section 59-7-615.
(f) "Schooal tuition certificate" means a certificate that:

(i) is developed by a private school; and

(i) isissued by the private school described in Subsection (1)(f)(i) to a taxpayer that pays

the private school tuition on behaf of aqualifying student for a taxable year.

(0) "Tax credit limit for aqualifying student” means an amount equal to the greater of:

(i) $2,116; or

(ii) the value of the weighted pupil unit for the taxable year.
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183 (h) "Value of the weighted pupil unit for the taxable year" means the dollar amount

184  specified in Subsection 53A-17a-103(1):

185 (i) before multiplying that dollar amount by the number of weighted pupil units for each
186  school district; and

187 (ii) on thefirst day of the taxable year for which ataxpayer claims a credit in accordance
188  with this section.

189 (2) For taxable years beginning on or after January 1, 2002, ataxpayer may claim a

190 nonrefundable tax credit against the taxes imposed by this chapter as provided in this section for

191 amounts paid to a private school for tuition:

192 (a)_on behalf of aqualifying student; and
193 (b) _during the taxable year.
194 (3) Subject to Subsection (4), for ataxable year the amount of tax credit that a taxpayer

195 may claim under this section for a qualifying student on whose behalf the taxpayer paid tuition in

196  accordance with Subsection (2) may not exceed the lesser of:

197 (a) the amount of tuition the taxpayer paid on behalf of the qualifying student during the
198 taxableyear;

199 (b) thetax credit limit for a qualifying student; or

200 (c) thetotal of the amounts listed on the school tuition certificates in accordance with

201  Subsections (6) and (7) issued to the taxpayer by the private school on behalf of that qualifying
202  student.
203 (4) (a) Subject to Subsection (4)(b), more than one taxpayer may claim atax credit for

204  tuition paid in accordance with Subsection (2) on behalf of one qualifying student if each taxpayer

205  mesets the requirements of this section.

206 (b) If more than one taxpayer may claim atax credit under this section or Section
207 59-10-136 for ataxable year:
208 (i) subject to Subsection (4)(b)(ii), the total amount of tax credit that the taxpayers may

209 claim under this section and Section 59-10-136 for a qualifying student on whose behalf the
210 taxpayers paid tuition in accordance with Subsection (2) for that taxable year may not exceed the

211  lesser of:
212 (A) the sum of the amounts of tuition the taxpayers paid on behalf of the qualifying student

213  during the taxable year: or
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(B) thetax credit limit for a qualifying student; and
(ii) thetax credit for each taxpayer shall be calculated in accordance with Subsection (7).
(5) A taxpayer may claim atax credit under this section only if the taxpayer obtains from

aprivate school a school tuition certificate in accordance with this section.

(6) For each tuition payment a taxpayer makes in accordance with Subsection (2), a private

school shall issue to the taxpayer a school tuition certificate containing the information reguired

by Subsection (7) at the time the taxpayer pays the tuition if:

(a) the taxpayer reguests the school tuition certificate from the private school; and

(b) thetotal amount of tuition paid that is listed on all of the school tuition certificates

issued on behalf of the qualifying student does not exceed the tax credit limit for a qualifying

student.
(7) A school tuition certificate described in Subsection (6) shall contain:
(a) the name of the qualifying student; and

(b) thelesser of:

(i) the amount of tuition the taxpayer paid to the private school; or

(ii) if the total amount of tuition paid that is listed on all of the school tuition certificates

issued on behalf of the qualifying student does not exceed the tax credit limit for aqualifying
student, but adding the amount of tuition described in Subsection (7)(b)(i) would result in that total
amount of tuition paid exceeding the tax credit limit for a qualifying student, the difference

between:

(A) thetax credit limit for a qualifying student; and

(B) the total amount of tuition paid in accordance with Subsection (2) that islisted on all
of the school tuition certificates issued on behalf of the qualifying student.

(8) Thetax credit provided for in this section may not be carried forward or carried back.

Section 4. Section 59-10-135 is enacted to read:

59-10-135. Tax credit for contributionsto scholarship granting organizations --
Definitions.

(1) Asusedin this section:

(a) "Parent” means arelationship described in Section 59-10-108.1.

(b) (i) "Private school" means an elementary or secondary school within this state that:

(A) providesinstruction for one or more grades kindergarten through 12;
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(B) is not subject to the control and supervision of the State Board of Education in
accordance with Section 53A-1-401; and
(C)_satisfies the requirements of Title 53A, Chapter 11, Part 1, Compul sory Education

Requirements.
(ii) "Private school" does not include a home schooal.

(c) "Qualifying student" means an individual:

(i) whoisenrolled at a private school as a full-time student as determined by the private

school;

(ii) who will be under 21 vears of age on the last day of the school year as determined by

the private school;

(iii) who meets one or more of the following criteria

(A) theindividual was born on or after September 1, 1996:;

(B) theindividual was not enrolled at a private school on February 1, 2002; or

(C) thetotal federal adjusted grossincome of all of the individuals who may claim the
individual described in Subsections (1)(c)(i) and (ii) as a dependent on those individuals federal
individual income tax return is $30,000 or less for the taxable year immediately preceding the

current taxable year; and

(iv) for which the private school described in Subsection (1)(c)(ii) has on file a release of

information form.
(d) "Release of information form" is as defined in Section 53A-2-214.
(e) _"Scholarship granting organization" means an organization that:

(i) is exempt from taxation under Section 501(c)(3), Internal Revenue Code;
(ii) subject to Subsections (1)(e)(iii) and (iv):
(A) expends at least 95% of each contribution the organization receives for which atax

credit is allowed in accordance with this section:

(1) _to make tuition grants to qualifying students to attend private schoolsin this state; and

(1N_within a 12-month period after the day on which the organization receives the

contribution; and

(B) for each tuition grant the organization makes in accordance with Subsection

(D)(e)(ii)(A), obtains from the private school areceipt listing in writing the amount of the tuition
grant;
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(iii) _from contributions for which the organization issues awritten statement in accordance

with Subsection (4) does not issue one or more tuition grants to a qualifying student the sum of

which in any 12-month period exceeds the greater of:
(A) $2,116; or
(B) the value of the weighted pupil unit on the first day of the 12-month period; and

(iv) alows aqualifying student receiving a tuition grant from the organization to attend

any private school in this state as determined by a parent of the qualifying student.
(f) "School district of residence” is as described in Sections 53A-2-201 and 53A-2-202.
(g) "Value of the weighted pupil unit on the first day of the 12-month period" means the
dollar amount specified in Subsection 53A-17a-103(1):
(1) before multiplying that dollar amount by the number of weighted pupil units for each

schooal district; and
(ii)_on thefirst day of the 12-month period described in Subsection (1)(e)(iii).
(2) For taxable years beginning on or after January 1, 2002, ataxpayer may claim a

nonrefundabl e tax_credit against the taxes imposed by this chapter as provided in this section for

amounts the taxpayer contributes during a taxable year to a scholarship granting organization.

(3) Thetax credit provided for in this section may not be carried forward or carried back.

(4) A scholarship granting organization shall within 30 days after the day on which a

taxpayer seeking atax credit under this section makes a contribution to the scholarship granting

organization, provide to the taxpayer awritten statement:

(a) certifying that the scholarship granting organization is a scholarship granting

organization; and

(b) listing the amount of the contribution.

Section 5. Section 59-10-136 is enacted to read:

59-10-136. Nonrefundabletuition tax credit -- Definitions.

(1) Asusedin this section:

() "Parent" is as defined in Section 59-7-615.

(b) "Private school" is as defined in Section 59-7-615.

(€) "Qualifying student" is as defined in Section 59-7-615.

(d) "Release of information form" is as defined in Section 59-2-214.
(e) "School district of residence” is as defined in Section 59-7-615.

-10-
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(f) "Schooal tuition certificate" means a certificate that:

(i) is developed by a private school; and
(ii) isissued by the private school described in Subsection (1)(f)(i) to ataxpayer that pays
the private school tuition on behalf of a qualifying student for a taxable year.

(g) "Tax credit limit for a qualifying student” means an amount equal to the greater of:

(i) $2,116; or

(ii) the value of the weighted pupil unit for the taxable year.

(h) "Value of the weighted pupil unit for the taxable year" means the dollar amount
specified in Subsection 53A-17a-103(1):
(i) before multiplying that dollar amount by the number of weighted pupil units for each

school district; and

(ii) onthefirst day of the taxable year for which ataxpayer claims a credit in accordance

with this section.

(2) For taxable years beginning on or after January 1, 2002, ataxpayer may claim a

nonrefundabl e tax_credit against the taxes imposed by this chapter as provided in this section for

amounts paid to a private school for tuition:
() _on behalf of aqualifying student; and
(b) during the taxable year.

(3)_Subject to Subsection (4), for ataxable year the amount of tax credit that a taxpayer

may claim under this section for a qualifying student on whose behalf the taxpayer paid tuition in

accordance with Subsection (2) may not exceed the lesser of:

(a) the amount of tuition the taxpayer paid on behalf of the qualifying student during the

taxable year;
(b) thetax credit limit for aqualifying student; or

(c) thetotal of the amounts listed on the school tuition certificates in accordance with

Subsections (6) and (7) issued to the taxpayer by the private school on behalf of that qualifying

student.
(4) (a) Subject to Subsection (4)(b), more than one taxpayer may claim atax credit for

tuition paid in accordance with Subsection (2) on behalf of one qualifying student if each taxpayer

meets the reguirements of this section.

(b) If more than one taxpayer may claim atax credit under this section or Section

-11-
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59-10-136 for ataxable year:
(i) subject to Subsection (4)(b)(ii), the total amount of tax credit that the taxpayers may

claim under this section and Section 59-10-136 for a qualifying student on whose behalf the

taxpayers paid tuition in accordance with Subsection (2) for that taxable year may not exceed the

lesser of:
(A) the sum of the amounts of tuition the taxpayers paid on behalf of the qualifying student

during the taxable year; or

(B) thetax credit limit for a qualifying student; and

(ii) thetax credit for each taxpayer shall be calculated in accordance with Subsection (7).

(5) A taxpayer may claim atax credit under this section only if the taxpayer obtains from

aprivate school a school tuition certificate in accordance with this section.

(6) For each tuition payment ataxpayer makes in accordance with Subsection (2), a private

school shall issue to the taxpayer a school tuition certificate containing the information required

by Subsection (7) at the time the taxpayer pays the tuition if:

(a) the taxpayer requests the school tuition certificate from the private school; and

(b) thetotal amount of tuition paid that islisted on all of the school tuition certificates

issued on behalf of the qualifying student does not exceed the tax credit limit for a qualifying
student.

(7) A school tuition certificate described in Subsection (6) shall contain:

(a) the name of the qualifying student; and

(b) the lesser of:

(i) the amount of tuition the taxpayer paid to the private school; or

(i1) if the total amount of tuition paid that islisted on all of the schooal tuition certificates

issued on behalf of the qualifying student does not exceed the tax credit limit for a qualifying
student, but adding the amount of tuition described in Subsection (7)(b)(i) would result in that total
amount of tuition paid exceeding the tax credit limit for a qualifying student, the difference

between:

(A) thetax credit limit for aqualifying student; and

(B) the total amount of tuition paid in accordance with Subsection (2) that islisted on all
of the school tuition certificates issued on behalf of the qualifying student.

(8) Thetax credit provided for in this section may not be carried forward or carried back.

-12 -
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Section 6. Effective date -- Retr ospective oper ation.
This act takes effect on May 6, 2002, and Sections 59-7-615 and 59-10-135 have
retrospective operation for taxable years beginning on or after January 1, 2002.

L egislative Review Note
asof 2-1-02 12:39 PM

Thislegidation provides tax credits for contributions made to a scholarship granting organization
to fund tuition grants for qualifying students to attend private schools. The legidlation also
provides tax credits for amounts paid for tuition to a private school on behalf of a qualifying
student. Thislegislation may raise constitutional issues. For example, the legislation does not
prohibit the tax credits from being claimed for amounts that are used to pay tuition to parochial
schools. The Constitution of the United States prohibits laws "respecting an establishment of
religion or prohibiting the free exercise thereof." The Utah Constitution contains similar
prohibitions, as well as prohibitions on "appropriation for the direct support of any school or
educational institution controlled by any religious organization." Because case law is still
developing in thisarea, it is unclear whether a court would interpret the tax credits authorized by
this legislation as endorsing or supporting religion in violation of these constitutional prohibitions.

The legidation also defines the class of students on whose behalf tuition may be paid for which
atax credit may be claimed on the basis of factors such as the student's date of birth, the student's
enrollment at a private school, or the student's parents income. The legidlation arguably creates
classes of students, and these classifications impact ataxpayer's eligibility to clam atax credit.

If these classifications are challenged as being special legidlation or aviolation of equal protection
or uniform operation of the laws principles, acourt islikely to uphold these classifications if the
court finds that the classifications are rational and related to a reasonabl e statutory objective.

Office of L egidative Research and General Counsel
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